The Law Of Defamation And The Internet

- -
- - -
Pt - -
- 7 N -
W ’* "
Y T - _l'- /___'zl"
- * / : '/"-H/
r / Y A Jr
NSRS :
VaVin e CTe/as < miw.N |
/ " L
,y?;f I =\ LCO
2 NN, N ——% [
'y N % ___-". e LA COMMISEINN OF O TARIC
L, COMAISEINN [ DROT DE LONTARID
3 | | .-,i_
§ i

W\ : % Defamation Law in
‘ | the Internet Age

Final Report

March 2020

The law of defamation and the internet has become an increasingly relevant topic as
the digital landscape evolves and social media platforms proliferate. Defamation refers to
the act of communicating false statements about a person that injure their reputation. The
internet, with its vast reach and instantaneous communication capabilities, has
significantly complicated the legal framework surrounding defamation. This article will
delve into the definition of defamation, the specific challenges posed by the internet,
notable cases, and the evolving legal landscape that governs this complex issue.

Understanding Defamation

Defamation can be categorized into two primary forms:



1. Libel

Libel refers to defamation that occurs in a written or published format. This includes
statements made in newspapers, books, online articles, and social media posts. The
permanence of written statements makes libel particularly serious, as they can be
disseminated widely and remain accessible indefinitely.

2. Slander

Slander involves spoken defamation. This includes verbal statements made in person, over
the phone, or in any audio format. Since slanderous remarks are often transient and may
not be recorded, proving slander can be more challenging than proving libel.

Elements of Defamation

To establish a defamation claim, the following elements generally need to be proven:

1. False Statement: The statement must be false. Truth is a complete defense against
defamation.

2. Publication: The statement must be made public, which can include sharing it with one
other person.

3. Fault: The plaintiff must demonstrate that the defendant was at fault. This can vary
based on the plaintiff's status (public figure vs. private individual).

4. Harm: The plaintiff must show that the statement caused harm to their reputation.

The Internet and Defamation

The internet has transformed how information is shared and consumed, leading to unique
challenges in defamation law. Some of the key issues include:

1. Anonymity and Pseudonymity

The internet allows individuals to communicate under pseudonyms or remain completely
anonymous. This can complicate defamation cases, as it may be difficult to identify the
defendant. In some jurisdictions, courts have allowed plaintiffs to subpoena internet
service providers or platforms to reveal the identities of anonymous users.

2. Virality and Reach

Online statements can spread rapidly through social media, blogs, and other platforms.
Once defamatory content is published, it can reach a global audience almost instantly.
This can amplify the harm done to a person's reputation and complicate the assessment of
damages in a lawsuit.



3. Platform Liability

The legal responsibility of internet platforms for user-generated content is a contentious
issue. In the United States, Section 230 of the Communications Decency Act provides
immunity to online platforms from liability for content created by third parties. This means
that, in most cases, platforms cannot be held responsible for defamatory statements made
by their users.

Notable Defamation Cases Involving the Internet

Several high-profile defamation cases have highlighted the complexities of defamation law
in the digital age:

1. Gawker Media vs. Hulk Hogan

In 2016, Gawker Media was found liable for publishing a sex tape of wrestler Hulk Hogan
without his consent. The jury awarded Hogan $140 million in damages, which ultimately
led to Gawker's bankruptcy. This case raised questions about privacy, free speech, and the
boundaries of journalism in the age of the internet.

2. Sarah Palin vs. The New York Times

In 2017, former Alaska Governor Sarah Palin filed a defamation lawsuit against The New
York Times after the publication mistakenly linked her to a mass shooting. The case
highlighted the challenges public figures face in proving defamation, as they must show
that the publication acted with actual malice.

3. Alex Jones and Sandy Hook Families

Conspiracy theorist Alex Jones faced multiple defamation lawsuits from families of the
Sandy Hook Elementary School shooting victims after he claimed the event was a hoax. In
2021, a jury awarded the families $49.3 million in damages, reflecting the courts'
increasing willingness to hold individuals accountable for harmful online speech.

Defenses Against Defamation Claims

There are several defenses that can be raised in a defamation case, including:

1. Truth: If the statement is true, it is not defamation, regardless of the harm caused.

2. Opinion: Statements that are clearly opinions rather than factual claims typically cannot
be considered defamatory.

3. Privileged Statements: Certain statements made in specific contexts, such as during
legislative proceedings or in court, may be protected from defamation claims.

4. Consent: If the plaintiff consented to the publication of the statement, they may be



barred from bringing a defamation suit.

Conclusion

The law of defamation and the internet is a multifaceted and rapidly evolving area of legal
practice. As digital communication continues to expand, the implications for individuals
and businesses alike are profound. Understanding the nuances of defamation law is
crucial for anyone engaging in public discourse online, whether through social media,
blogs, or other platforms.

As cases emerge and legal standards evolve, it is essential to remain informed about the
implications of online speech and the potential for defamation claims. Whether you are a
public figure, a private individual, or a representative of an online platform, navigating the
intersection of defamation law and the internet requires vigilance, responsibility, and a
clear understanding of your rights and obligations.

Frequently Asked Questions

What constitutes defamation in the context of online
content?

Defamation online occurs when a false statement is made about an individual or entity
that damages their reputation. This can include written statements (libel) or spoken
statements (slander) and is often seen in social media posts, blogs, and comments.

How does the legal standard for defamation differ
between public figures and private individuals?

Public figures must prove 'actual malice'—that the statement was made with knowledge of
its falsity or with reckless disregard for the truth. In contrast, private individuals need
only demonstrate that the statement was made negligently.

What role do social media platforms play in defamation
claims?

Social media platforms can be held liable for defamation if they are deemed to have
participated in publishing harmful content. However, under Section 230 of the
Communications Decency Act, they are generally protected from liability for user-
generated content unless they actively participate in creating or developing the content.

Can anonymous online comments lead to defamation
lawsuits?

Yes, anonymous online comments can lead to defamation lawsuits. However, plaintiffs may
face challenges identifying the anonymous author. Courts may require a showing of



potential merit in the claim before allowing the discovery of the user's identity.

What defenses exist against defamation claims on the
internet?

Common defenses include truth (if the statement is true, it is not defamatory), opinion
(expressing a subjective opinion rather than a false statement of fact), and privilege
(certain communications in specific contexts may be protected).

How can individuals protect themselves from
defamation claims when posting online?

Individuals can protect themselves by ensuring that their statements are factual, avoiding
incendiary language, clearly indicating opinions, and being careful about sharing
unverified information to minimize the risk of defamation claims.
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